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September 5, 2007

Honorable Carlos M. Gutierrez,


John J. Sullivan, Chief Legal & Ethics Officer

Secretary of Commerce



U. S. Department of Commerce

U.S. Department of Commerce


Herbert C. Hoover Building, M

1401 Constitution Ave., NW



14th & Constitution Avenue NW

Washington, DC 20230



Mail Stop 5875  HCHB








Washington, DC 20230

RE:  
U. S. Census Bureau – LUCA Program   —  Your URGENT Attention, Please!


Charles Louis Kincannon, Director

Dear Secretary Gutierrez:

Our national organization, Citizens Equal Rights Alliance (CERA)  has been contacted by numerous townships, municipalities and counties across the United States that are in receipt of correspondence from Director of the U. S. Census Bureau, Charles Louis Kincannon regarding implementation of the Local Update of Census Addresses (LUCA) program initializing for the 2010 Census. Mayors, county commissioners and administrative personnel in state subdivisions located within exterior boundaries of Indian reservations have received at least one, and in some cases more than one letter from  Mr. Kincannon advising as follows:

“….our records indicate that the area covered by your jurisdiction is entirely within the boundary of a federally recognized Indian reservation and/or off-reservation trust land. For the LUCA program the Census Bureau will not provide any addresses within the boundary of any federally recognized American Indian reservation and/or off-reservation trust land on the Census Bureau’s address list to any government other than the relevant tribal government. This policy is in keeping with the Census Bureau’s recognition of the unique government-to-government relationship between the federal government and federally recognized tribes.”  [Emphasis added].

In the stroke of a pen the Director of the U. S. Census bureau has informed State subdivisions across the country (municipalities, counties, townships, otherwise known as “local units of general purpose government”) that for purpose of the upcoming 2010 Census, they are no longer “relevant.”  We seriously question the Congressional statutory authority of the Department of Commerce or the U.S. Census Bureau to make such jurisdictional and governance determinations that shift entire population counts of State citizens and local units of government into the census count of tribal governments.

CERA has confirmed that municipalities and counties in Idaho, Minnesota, Nebraska, South Dakota, Washington, Wisconsin, and Wyoming have been informed that their jurisdictions are “not relevant” for the purpose of the 2010 Census. We presume from the LUCA information distributed and provided to CERA that every municipality, township and county located within a long-ago opened “checkerboarded” Indian reservation has been disabused of its distinct “local government” population for the upcoming 2010 Census, substantially reducing state populations, and erroneously inflating tribal populations.

Imagine the outrage.  Below are just a few serious questions being raised:

1. Where is the Congressional or Constitutional authority that provides that a federal agency can arbitrarily determine that a tribal government preempts a state or its subdivisions’ authority to be fully involved with the enumeration of U.S. citizens?

2. Is it not a direct violation of the Due Process Clause and Equal Protection Clause of the U. S. Constitution to allow tribal governments that are not republic or representative in form in accordance with Article IV, Section 4 of the U.S. Constitution, to administer census programs as required by the Constitution over citizens of the United States that do not have a voice or vote in such exclusive, blood-quantum enrollment-based tribal governments?

3. How will the reduction or shift of state census addresses and populations from state subdivisions into tribal governments databases impact apportionment of Congressional representatives, federal funding advantages to Indian tribes, and federal funding constraints upon other local units of government “disappeared” vis a vis the LUCA Program?

4. While we fully understand that each citizen will be counted one time only, we fail to understand why census addresses located in state subdivisions will be “merged” into the “relevant tribal government; nor can we understand that some state subdivisions may not even review their census addresses without permission of consent of a tribal government.

Background.

2003.  An academic research paper published by Russ Lehman of the First American Education Project, has the following statement:

“Unlike state governments, tribal governments do not send representatives of their government to Congress. The Constitution’s Apportionment Clause and Section 3 provide for direct representation of the “Several States.” Article I, section 2, clause 3, refers to “Indians not taxed” in specific recognition of the fact that Tribal governments are not represented in Congress.” 

[Source: Lehman, R. The Emerging role of Native Americans in the American Electoral Process, Sponsored by the Evergreen State College Native American Applied Research Institute. Pg. 6.; 27 pgs. January 2003]

The above statement is incongruous in light of the 1924 Congressional Act that provided citizenship to all Native American individuals fully represented by Congressional representatives from the current congressional districts within which American Indians reside. Further, the U.S. Constitution never contemplated nor would sustain separate congressional voting districts for Tribal governments hosted within the “Several States.’

2004. We note that the National Congress of American Indians (NCAI) at their 2004 General Assembly held in Fort Lauderdale, Florida from October 10-15, 2004 adopted Resolution No. FTL-04-017 in support of the American Community Survey of the U.S. Census Bureau’s “reengineering efforts” within the Indian “community.” 

2005 – 2007.  In numerous focus groups held across the country, tribal leaders and Census Bureau administrators have defined the Indian “community” as entire Indian reservations. In 2007 this is naïve and profoundly inconsistent with demographics within the vast majority of existing Indian reservation boundaries. We further note that the Census Bureau has for at least the past three years been vigorously conducting focus groups and letter-writing activity with tribal governments, and has failed to provide the same level of courtesy, contact, advanced information or support to the hundreds of affected state subdivisions located within Indian reservation boundaries.

The intentional artificial inflation of tribal government census count under the current LUCA program will facilitate increased and unwarranted federal funding requests of Indian tribal governments based upon greater census counts of Hispanic, African-Americans, Anglo and other ethnic populations residing within Indian reservation boundaries and included in “tribal census,” but over which tribal governments have neither authority nor duty. Conversely, such other ethnic populations residing within local (state) units of government deemed “not relevant” by Mr. Kincannon, will be constrained and severely limited in the ability to apply for future federal funding on behalf of their minority and low-income populations, for the absence of a distinct local government population.

States that are host to Indian reservations will have their state census significantly reduced, with a corresponding negative impact upon federal funding available to States. To illustrate, within the exterior boundaries of the Yakama Indian reservation alone are approximately 50,000 Washington residents, over 75% of whom are Hispanic residing in three separate municipalities incorporated between 1907 – 1911 and removed by Congressional legislation from the surrounding Indian reservation. Only 10% of the actual reservation population (approximately 6,000 enrolled tribal members) reside within the Yakama Indian reservation.

Another example in Wisconsin would be the 5,000 residents of the Village of Hobart located within the exterior boundaries of the Oneida Indian Reservation, incorporated in 1908 and a separate cohesive municipality of 80% non-Indian population. Even towns located on long ago, formally disestablished reservations, such as the towns of Wahkon and Onamia in Mille Lacs County, Minnesota have received Mr. Kincannon’s missal or arbitrary exclusion of local governments for the 2010 Census. These municipalities and their populations are entirely independent of “the enclosing unit of (tribal) government.” Tribal governments have no duty, no incentive nor obligation to non-enrolled U.S. citizens residing within Indian reservation boundaries.  Surely, Mr. Kincannon is mindful of these separations of duties toward respective citizens, especially regarding the absolute importance of an accurate census for each and every local unit of government.

Mr. Secretary, as you are well aware, most Indian reservations were opened for settlement in the late 1880’s and predominantly non-Indian populations live there. Rare exceptions to this fact would be the Navajo Reservation and the Red Lake Reservation. It is our understanding that the LUCA program finds its authorization from H.R. 5084 implemented in U. S. Code Title 13, Section 1.  At Chapter 5 of Title 13, Sub-chapter 4, Section 184 (4) are the following definitions:

“For purposes of this subchapter – (1) the term "local unit of general purpose government" means the government of a county, municipality, township, Indian tribe, Alaskan native village, or other unit of government (other than a State) which is a unit of general government…”

Further: 

“For the purposes of paragraph (1) [of H.R. 5084, Sec. 16 (a)(1)], in a case in which a local unit of general purpose government is within another local unit of general purpose government and is not independent of the enclosing unit, the census liaison shall be designated by the local unit of general purpose government which is within the enclosing unit of general purpose government.” [Emphasis added].

Quite obviously, state municipalities, townships and counties are entirely independent of tribal governments.

There is no specific language, nor should there be, that subverts the sovereignty of a State and its incorporated subdivisions to be absorbed into any form of census subservience to tribal governments. If such language does exists it does so in blatant violation of and disregard for the census enumeration and other protections provided citizens in the U. S. Constitution, including Article 1 of the U.S. Constitution at Section 2 that provides for the decennial census to apportion representatives in Congress, as well as the 14th and 15th Amendments. 

It is September 2007, and there is ample time to halt the initialization of the LUCA Program within Indian reservations as currently proscribed by Director Kincannon. Incidentally, in his July 9, 2007 testimony in San Antonio, Texas, before a Congressional Subcommittee on Information Policy, Census and National Archives, Mr. Kincannon presented a glowing and comprehensive briefing to Congressional committee members about the LUCA Program, but failed to inform this Congressional officials that “state subdivisions or local units of general purpose government within Indian reservations were no longer relevant.” Had Director Kincannon done so in his testimony before this Committee, surely a Congressman would have raised an immediate inquiry.

Previous U.S. Census programs that do not intentionally exclude local units of general purpose governments within Indian reservations should be immediately restored. CERA is distributing this letter to every Senator and Congressmen, to the National Governors Association, to the National Association of County Officials and to other governance and policy related associations in order to encourage immediate change.  

CERA is a national alliance of community leaders and educational organizations that support the civil and constitutional rights of tribal members and other citizens residing within and near Indian reservations. Our Board members are located 15 states, and our membership includes individuals and organizations in 25 states. As national chair, I would note that I am proud to be of direct Cherokee ancestry, and also serve as a city council member of the City of Toppenish, WA, a municipality of 10,000 persons, predominantly Hispanic, located within the exterior boundaries of the Yakama Indian reservation.  

In conclusion, we strongly suspect that a concerted national lobbying effort pressured upon the U.S. Census Bureau toward a goal eluded to in 2003 of establishing separate “Congressional representatives” for tribal governments is the driving force to the duplicative and duplicitous end result to be obtained by the current LUCA program. 

CERA asks you, as Secretary of Commerce having full authority over the U.S. Census Bureau, to provide a written response to this formal Complaint. We ask that you also provide national media assurance to all local units of American government (subdivisions of the “Several Sates”) located within Indian reservations that they will not be dissolved or double-counted for purpose of the 2010 Census, within former, historical, or currently legal existing boundaries of Indian reservations, in unwarranted and unconstitutional deference to tribal government. 

Sincerely,


[image: image2.png]



Elaine D. Willman, National Chair

Citizens Equal Rights Alliance

P.O. 1280

Toppenish, WA 98948

Phone: 509-865-6225

Fax: 509-865-7409

Email: toppin@aol.com
Website: www.citizensalliance.org
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