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There is a lot of misinformation about settlement.   To clear up some of this misunderstanding Save the Family Farm is providing answers to;

Frequently asked Questions

Q:        Does the proposed Klamath Basin Restoration Agreement (KBRA) advocate granting Tribes ultimate control over water in the Klamath Basin?

A:       Yes. 15.3.2.B of the KBRA states that Project irrigators will file a document in the Adjudication that “recognizes” the Klamath Tribes’ claims including the ‘time immemorial’ priority date at the full quantity claimed.   These claimed amounts would mandate a lake level higher than the 2001 lake levels that shut down the Klamath Project.

            In extremely disingenuous arguments the proponents argue that the very result that they are contractually agreeing to try to accomplish… to recognize “the tribal water rights at the claimed amounts and with the priority date of time immemorial”, will not actually occur. Once KBRA is approved, if the Klamath Project argued against these claims it would violate their agreement to support the settlement.  

It is true that the State of Oregon retains regulatory authority to make ultimate decisions in the adjudication.  However, remaining contestants could be prejudiced by the State of Oregon and OWRD agreeing to the above settlement language.  If OWRD has signed off on the settlement it would be politically difficult for them to aggressively argue against the settlement, and especially the Tribal claims for all the water.  In addition the lands of the remaining contestants that are being purchased increases the likelihood that the massive tribal claims will be granted as is noted below.

   

Q:        Does the KBRA affect off-Project irrigators and their case in the Adjudication?

A:        Yes.  The KBRA requires the purchase of 18,000 - 33,000 acres (exact acres will be determined by future crop usage numbers).  The local of these lands are where the remaining contestants farm.  If all the remaining contestants water rights are purchased, the Tribal instream claims will likely be granted as filed.  OWRD has generally been proposing to grant claims as filed if all of the contestants withdraw.  This would be especially likely here since OWRD will sign off on the entire settlement including the language “Recognizes the tribal water rights at the claimed amounts and with the priority date of time immemorial,”

            Clearly a substantial number of remaining contestant water rights will be purchased, reducing the pool of contestants, since the targeted water purchase is within the area of the remaining contestants.  This substantially reduces the remaining irrigators’ ability to fund the litigation, thereby greatly increasing the odds that the Tribes will be granted title to virtually all the water.

Q:        Is it true that beginning on the effective date of the KBRA, the Klamath Tribes would agree not to assert any tribal demands against ANY use of water in the Klamath Project?  

A:        No.  If the Tribes or any other signatory party “believes” that water diversions would “jeopardize” endangered fish the tribes can still sue to limit or cut off Klamath Project diversions 20.3.1 (B) iii 5

            The Klamath Tribes also can seek all the water through the exemption included in the waiver of water rights which states; “however, that this assurance shall not include, and shall not be construed to extend to, rights under statutes of general applicability, including the Endangered Species Act, Consistent with and subject to Sections 20.3.1.B and 20.4.1 of this Agreement.” (15.3.3 B)

Q:        We have heard that tribes are ‘sovereign’ nations and as such any agreement with them could not be legally enforced.  Is this true?

A:        The tribes are sovereign entities and cannot be sued unless there has been a waiver of sovereign immunity, and consent to jurisdiction by a specific court.  There is no expressed waiver of sovereign immunity in this document.   As the document is currently written the project is advocating “Recognizes the tribal water rights at the claimed amounts and with the priority date of time immemorial”.   If OWRD concurs, this will grant the Tribes title to extremely high lake levels, and if the contract to not enforce such right is not enforceable this may lead to the permanent shutdown of the Klamath Project.

Q:       But wouldn’t the McCarren Amendment protect the Klamath Project?

            No.  Our understanding of KBRA follows; there is a waiver of sovereign immunity in an Act of Congress (the McCarran Amendment) that results in tribes being bound by state adjudications, subject to US Supreme Court review. 

           What is being advocated in the KBRA it that the tribes be granted essentially all the water in the lake with a time immemorial water right, in the state adjudication proceedings.  Assuming OWRD concurs with KBRA and reaches this decision, the Tribes will hold title to the water in the form of a decreed right, and ultimately a certificate of water right from OWRD.

            A separate “written assurance” will exist between the Tribes and the Klamath Project Users stating that the Tribes will not actually enforce the water rights the Tribes have been granted. (See section 15.3.3 B)  As KBRA is currently written this “written assurance” is not an amendment to the water claims, thus the McCarran Amendment has nothing to do with this “written assurance” (see section 15.3.3. B). OWRD will not have enforcement authority over this “written assurance”  since it is not part of the water right itself.   As the KBRA is currently written the Tribes could make a “call” for their claimed lake levels that they received the decree for, as noted above.   OWRD would be obligated to shut down the Project to deliver these lake levels since OWRD has no enforcement authority over private contracts, and the Tribes would have a valid water right for all the water.    If the Klamath Project could not sue the tribes to enforce the private contract because of the sovereign immunity issue, the project would be shut down.

The McCarran Act is satisfied once the State adjudicator grants the time immemorial right.  It does not affect any subsequent contracts or agreements between the parties.

            The only remedy that would appear to be available would be to try to reopen the adjudication to undo giving the tribes all the water.  Re-opening the adjudication could easily take in excess of 20 years, these years would be without water deliveries.
Q:        Does the KBRA supersede state water law or is it somehow illegal?

A:        The KBRA requires support for amendment of state and federal laws.  In fact, the proposed agreement includes draft language of revisions necessary to ORS 537.348 (appendix A14) KBRA advocates changing state water law so irrigators can transfer water claims instream at an earlier date enabling these instream claims to be enforced prior to going to court in order to shutdown other agricultural producers.   For example, many water users above Upper Klamath Lake will receive 1864 water rights.  These rights will be the best in the basin with the exception of the Klamath Tribes.  The changes proposed to state water law advocate that these claims could be then transferred instream and thereby make a call on other users.  This call would be made prior to court proceedings to make a final determination if these are valid or not.

In addition, the KBRA envisions transferring a portion of the Klamath Project water right instream 15.3.1 (C).   These new instream rights could then be used to deny water to those irrigators outside the project, and require the Klamath Project irrigators to share the water with the new instream claim.  (When priority dates are equal, water must be shared in times of shortages.)

            An aspect of the KBRA that is potentially illegal is the agreement of the Tribes not to call on the Klamath Project, but no such arrangement with people who are not part of the project.  The Tribes would be granted a Time Immemorial priority date but it would not be enforced against the Klamath Project.  It would presumably be enforced against other parties not part of the Klamath Project.  This appears to be a “partial subordination,” an illegal concept under state water law.   A partial subordination is where a party would agree not to make a call (shut down) on one party, but tries to “call” on another party with an equal or better priority date.

            Given that such an agreement would be illegal OWRD cannot enforce such an agreement.  If there is a legislative fix, it will rewrite state water law to the detriment of users through out the state.

Q:        Will the KBRA jeopardize the use of groundwater (wells) in the Klamath Basin?
A:        Yes.  Settlement requires massive funding of studies to show a connection between groundwater and surface water.  These studies even prejudge the outcome that there is a connection between groundwater and surface water.

“When considering ground-water use as part of an overall water-management strategy in the upper Klamath Basin, it should be understood that consumptive use of ground-water will have some effect on ground-water discharge to streams, and, as a consequence, steamflow. It is not a question of if streams will be affected by ground-water use, but of where, when, and how much.” (Page E40)

In extremely disingenuous arguments, proponents argue that the purpose of such studies is not to shut off wells.  Regardless of the alleged “purpose,” by tying groundwater and surface water together it becomes a potentially sinister purpose particularly in combination with the Klamath Tribe claiming more water than actually exists during average years.   If the Tribes obtain claims for more water than physically exists, wells could be called on to try to obtain these flows.   If groundwater and surface water are hydrologically connected, then the groundwater (wells) will be regulated according to the surface adjudication.
Oregon Water Resources Department, (OWRD) is trying to soft peddle this issue. But it should be noted that OWRD is already denying most or all new well applications in Klamath River drainage based on this type of modeling.

Q:        How can Project irrigators think the KBRA gives them stability or certainty on water deliveries when the ESA does not go away?

A:        Unfortunately, USFW and NMFS retain all authority to shut down irrigation just like they did during 2001.  Furthermore, the Biological Opinions will remain the law of the land for the foreseeable future.   There are three ways the Project could be afforded protection from ESA regulation: 1) taking control of the Project and making it private;  2) delisting some or all of the species; 3) Providing some legislative exemptions in exchange for surrendering water and doing restoration under the agreement.

The agreement does none of the above, and thus there are no meaningful regulatory assurances.   Thus the guaranteed block of water is simply a myth (agriculture got essentially nothing for making these concessions).

The Biological Opinions (BO’s) are what threaten the water supply.   The regulatory agencies have made it abundantly clear that there will be BO’s for the foreseeable future.

The ESA regulatory agencies must make determinations under the ESA.  If any party does not agree with the resulting opinions, then they can go to court to enforce the ESA.  The agreement does not dictate the findings that the ESA regulatory agency may make nor does it preclude them or the courts from acting contrary to the agreement if the project activities may jeopardize the continued existence of any listed fish species.  In fact this regulatory and litigation right is specifically reserved.

 

Further, the introduction of new species into the Upper Basin may result in Coho or Chinook being established in an area and thereby creating new ESA restrictions.  

Q:       But doesn’t KBRA contain provisions to ensure the greatest possible protection under existing law from ESA and other regulatory impacts, in order to make a considerable reduction in risk?  

A:        This is a meaningless statement, people are already provided with the greatest possible protections under existing law.  During the water cutoff of 2001 the same thing was said, that irrigators were provided the highest possible protection under existing law, but never the less shutdowns were mandated.

What the parties are essentially saying is that they believe taking these steps will result in no further jeopardy calls.   They cannot say that until the regulatory agencies make their Biological Opinions and in turn parties have a chance to litigate. 

Q:        I am a PacifiCorp rate payer.  Will the KBRA increase my power bill?

A:        Parties are trying to make the cost of dam removal be shouldered by rate payers.   This major dam removal will likely set precedence for removing other major Dams, even further driving up rates. The rate payers will be replacing low cost hydro with higher cost renewable energy sources.

Q:       I have heard irrigators will be guaranteed a 3 cent power rate, is this true?
A:        No.   Irrigators are not guaranteed any power rate offsets. In exchange for surrendering certain legal rights, irrigators would be allowed to participate in an alternative energy program to supposedly offset rates.  Alternative energy is extremely expensive and produces very little power.  To have any meaningful rate offset it would require an investment fund of about $250 million.  Solar plants in our area, for example, only produce a return on investment of about one percent.  The settlement, however, only provides a fund of $33 million.  Furthermore, the alternative energy investment would have to be producing revenue by the year 2011, a mere three years away.  It often takes in excess of a decade to site, permit, and build such resources.


Further, funding for investment in alternative energy must be authorized by Congress.  Even if Congress approved the settlement, there are no meaningful assurances that any money would appear since the settlement does not bind Congress to actually fund the settlement.  Irrigators would be at the mercy of Congress in the year 2010 to provide funding for a long-term power program.  One has to only look at the counties’ PILT payments (lost timber payments) to see how fast Congress can change its mind on a long-term entitlement.

Q.       Would all Off-Project Customers qualify for Power Rates?

A:        No,  The KBRA requires Off-Project customers to jump through a lot of hoops before they can qualify for any power rates.  1) They have to support everything in the agreement, even things that may adversely affect their water and property rights,  2) Retire their water rights (then they would not need power) or 3) participate in the restoration program or regulatory assurances (Habitat Conservation Plans).  To qualify for these programs you would likely have to have riverfront property, (so you can say you are doing good things for the endangered fish).
Off-Project Customer shall be eligible to receive the benefits of the Interim Power Sustainability and Long-Term Renewable Power programs, provided such customer has enrolled in Water Rights Retirement Program, the Restoration Program, or Regulatory Assurances. For this purpose, the Klamath Basin Coordinating Council or Lead Agency, as appropriate, shall include procedures for enrollment, including specification of the obligations of a Participant, in each program as adopted. (Section 25.3.1 (B))

Lastly the Klamath Basin Coordinating Council (an offset of the same settlement group that always outvoted KOPWU), or the Lead Agency (US Fish and Wildlife Service), would be able to determine who qualifies or not.

Q:        Did Klamath Off-Project Water Users (KOPWU) have opportunities to come up with a program similar to the Klamath Project?

A:        Last January, in the Framework settlement KOPWU and their representatives reached an agreement to resolve water rights disputes and protect groundwater and surface water outside the project.  The settlement framework provided up to $250 million to offset power rates and had agreement to change existing law if necessary to protect people from further ESA restrictions related to salmon introduction.   All parties agreed to this language, unfortunately after agreeing to this language the parties other than KOPWU simply backed away from the deal.  Settlement Parties have since refused to grant any protections for Off-Project groundwater or surface water, meaningful power rate offsets, or any real ESA assurances.

