July 1, 2007

Magalie Roman Salas, Secretary

Federal Energy Regulatory Commission (FERC)

888 First Street, N.E.

Washington, DC 20426

RE:   Protest of Settlement Agreement Between Yakama Tribal Government

         and Grant County Public Utility District, signed on June 11, 2007

         Priest Rapids and Wanapum Dams
Grant County Public Utility District (GCPUD) filed a final relicensing application with FERC on October 29, 2003. It is our understanding that this process is completed or nearing completion. We support without objection the relicensing of GCPUD.

This letter specifically requests that FERC review the above-described Agreement and request that the parties rescind and reconsider other options. The settlement agreement burdens more than 10,000 electrical customers—for the 50-year life of the federal license granted to GCPUD. Affected customers are not served by either GCPUD or Yakama tribes and were left uninformed and entirely unaware that $2 - $8 million dollar annual cash payments (settlement agreement funding mechanism) to a tribal government will be arbitrarily imposed upon the monthly utility-bills of all ratepayers, 90% of whom are non-tribal members within the Yakama Indian reservation.

Background. On February 15, 2002 Citizens Standup! Committee (CSC) electronically filed an extensive comment to FERC in support of Grant County PUD’s relicensing pursuits, inclusive of illustrative photographs, with our noted objections to a then-existing partnership announced on August 6, 2001 between PacifiCorp and Yakama tribal government that desired to acquire the federal license to operate Priest Rapids and Wanapum dams. GCPUD was appreciative of support from Yakima County citizens then, so it is a painful irony that we find ourselves now saddled with an unfair burden imposed upon us by the GCPUD/Yakama tribal government Settlement Agreement.

Our opposition in 2002 to the PacifiCorp/Yakama tribal government partnership was about the concept of a separate, private tribal government acquiring two dams and the electrical distribution system that serves over 10,000 customers within the Yakama reservation, 90% of whom are non-Indian. The Yakama Indian Reservation contains at least 9,700 fee-patent parcels within the checkerboarded reservation, along with three municipalities of Washington State: Harrah, Toppenish and Wapato. None of these parcels or municipalities is subject to tribal governance. Toppenish and Wapato have been legally ruled “not Indian country” and Harrah, as a municipality of Washington State, is likely “not Indian country” as well. The demographics of the culturally diverse Indian reservation are: 78% Hispanic; 14% Anglo; 8% Native American.

It should be additionally noted that effective September 5, 2002 the Yakama tribal government passed a tribal government franchise fee ordinance imposing a 3% franchise fee upon all utilities serving its reservation. This tribal franchise fee was interpreted by the gas and electric companies, and confirmed by the Washington Utilities and Transportation Commission (WUTC) to be a “tax” and was/is currently imposed upon all gas and electric ratepayers within the reservation, even though ratepayers receive no services from the tribal government. This “tax” since 2003 has afforded and continues to provide the Yakama tribal government over $1 million annually for which no benefit or service is provided to the tribally “taxed” ratepayers.

Ratepayers filed suit in Washington State court protesting the tribal taxation of non-members in light of a unanimous U. S. Supreme Court ruling in Atkinson v. Shirley 532 U.S. 645, 659 (2001) that found “the imposition of a tribal tax upon nonmembers is presumptively invalid.” The Washington State Supreme Court, however, dismissed the case without review on its merits, finding federal Indian policy (Atkinson and other U. S. Supreme Court rulings) “too complex.” This State court ruling was widely viewed as political and not legal; ratepayers will need to move into federal court to be relieved of this existing additional burden imposed upon non-Indian customers within the Yakama tribe’s reservation.

The Impact of The GCPUD/Yakama Tribe Settlement Agreement.  Neither of the parties to the ”Settlement Agreement” is accountable to the Washington Utilities and Transportation Commission (WUTC) established to protect the state’s ratepayers. Both parties are answerable to the Federal Energy Regulatory Commission. The Indian reservation is located within Yakima County, Washington and has for decades been served with all necessary or requested electrical service by PacifiCorp. All electrical distribution components of the agreement are duplicative or will supplant existing service provision for which customers pay monthly charges. Other provisions of the Agreement for which costs will pass through to electricity customers include:

· Refurbish a chronically mismanaged Wapato Irrigation District owned by the Bureau of Indian Affairs, that has $188 million in deferred maintenance costs, and provides free water to tribal farmers and exorbitant fees to non-tribal farmers (Yakima Herald-Republic newspaper, June 18,  2007); 

· Plant and farm private tribal lands for renewable energy materials (Yakima Herald-Republic newspaper, June 18,  2007); 

· Restore existing generators, buy new generators and expand Yakama (tribal) Power to take over electrical services within the entire reservation boundary (Yakima Herald-Republic newspaper, June 18,  2007);

· Develop a bioplant where wood waste from the tribe’s mill also would be burned (Yakima Herald-Republic newspaper, June 18,  2007);

· Initiate a power sales contract between the parties in which the PUD will allocate Yakama Power with 20 megawatts of power, which the PUD will market and the proceeds will be turned over to the tribe. (Yakama Nation Review, June 29, 2007)
· The agreement designates Yakama tribal government as “the sole approval authority, and the agreement does not require approval by the Bureau of Indian Affairs, Department of Interior, the Secretary of Interior or any other federal agency (Yakama Nation Review, June 29, 2007).

In return for all of the above benefits the tribal government merely agrees to refrain from litigation or any future complaints against Grant County Public Utility District. All costs associated with the above-noted tribal programs are to be funded by the Settlement Agreement during the life of the 50-year relicensing, the funding of which passes on to power-buyers, distribution providers, and ultimately to the monthly utility bill of the low and fixed-income non-Indian customers residing within the boundaries of the Yakama Indian Reservation. 

Arguments.  

1. Neither GCPUD nor the tribal government consulted with or considered the effect of this agreement upon ratepayers outside of their mutual jurisdictions. This $2 – 8 MILLION ANNUAL cash payment to a tribal government was simply announced to ratepayers in a local daily and a tribal newspaper (see footnotes above).

2. The tribal government has substantial revenue sources from: timber sales, a sawmill, a large Class III tribal casino, orchard crops, a juice plant, cigarette and fireworks sales, and federally funded and subsidized programs. The tribal government has excellent opportunity for energy resource project and program funding through the federal Indian Energy Policy Act. Non-tribal members should not be blindly bound to fund tribal programs just to quiet litigation from a tribe against a PUD.

3. The net effect of the Settlement Agreement is a coercive document that forces current electrical customers to pay for their own current service, and simultaneously be held monthly accountable for contributions toward the construction of a future tribal power service, along with numerous other tribal programs and projects. This positions a separate, private government to take over a life-giving electrical service for a predominantly non-tribal customer base, when non-tribal customers are allowed no choice or voice in a private government whose duty and priority focus is solely for the benefit of enrolled members of said government.

4. It is neither logical or reasonable, even with a most litigious tribal government, to consider that a PUD would incur $2 - $8 million in a single year for legal fees defending against tribal complaints or lawsuits, never mind that this scenario would continue for 50 years into the future. It is understandable that an overriding motive of GCPUD for this agreement was to be free of continual harassment from a tribal government known for such conduct; however, the settlement price far exceeds any foreseeable legal fees, and in any event should not fall upon the shoulders of low-income electrical customers outside of the jurisdiction of either party to the agreement.  Legal fees incurred by public utility districts defending the right to be left alone and un-harassed by private tribal governments are more equitable and appropriate costs to distribute across the utility service spectrum. 

In a June 29th article published in the Yakama Nation Review, Yakakma Power General Manager, Raymond Wiseman acknowledges that with the Settlement Agreement, “The tribe did not accrue any debt and…we didn’t have to put up financing to go forward.”  Surely not. All costs pass to the current customer base! All the tribe had to do was promise not to sue or hassle GCPUD any more. The Settlement Agreement is tantamount to very large annual “hush money” over a 50-year period, to be collected monthly from current electrical customers outside of the jurisdictions of GCPUD and Yakama tribal government.

We urge the Federal Energy Regulatory Commission staff and governing body to give close scrutiny to the GCPUD/Yakama tribal “Settlement Agreement” at its soonest opportunity, and to encourage the parties to seek solutions that are not expensed upon innocent utility customers. 

We ask you to contact GCPUD with a recommendation that the agreement be revisited and revised in a manner that does not hold Yakima County electric customers and other non-tribal customers throughout Central Washington, hostage to the future economic development goals of a tribal government that has far more abundant revenue resources than area county or municipal governments or the low-income ratepayers residing within this checkerboarded reservation.

We fully understand the fiduciary and trust relationship that the federal government maintains with tribal governments. We also believe that the federal government must be non-discriminatory, ethical and fair-minded in matters of oversight of energy and utility services. 

We greatly appreciate your consideration of the contents of this letter, and await a written response.

Sincerely,


[image: image1.png]



Elaine D. Willman,

Executive Director

Citizens Standup! Committee

Toppenish, WA 98948

Phone:
509-865-6225

Fax:
509-965-7409

Email:
toppin@aol.com
About Citizens Standup! Committee (CSC): This community education organization has existed since April 2000 and represents citizens throughout Yakima County. CSC is a non-profit educational resource that networks with similar community groups across the State of Washington and within 25 other states. The Director, Willman, is a city council member of the City of Toppenish, serves as national Chair of Citizens Equal Rights Alliance, and is completing a doctoral in public policy with a focus on federal Indian policy.

Copies to:

Congressman Doc Hastings

Senator Jim Honeyford

Representative Bruce Chandler

Representative Dan Newhouse

Yakima County Commissioners

Toppenish City Council

Wapato City Council

Harrah City Council

Patrick Reiten, President Pacific Power 
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