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The following are my concerns about implementing the state controlled watershed program: 
(1) Proposal Appears to Lack Constraints of Legitimate Public Purpose and Protection of Individual Property Rights in Creating Land Management Plans:
Elected County officials, through the police powers of local government, can forbid individual land use that poses substantial injury to the lives, health, and property of the community. In its power to regulate land use, the County can also "permit" use that it could otherwise forbid by conditioning it upon actions to avoid, minimize and mitigate the injury. The Supreme Court applies the notion of an “essential nexus” with legitimate police powers as a requirement for permit conditions - Nollan v. California Coastal Commission, 483 U.S. 825 (1987.) The Court also applies a standard of proportionate balance of the regulatory conditions imposed upon use with the severity of the danger or injury the regulations were intended to ameliorate or eliminate - Dolan v. City of Tigard, No. 93-518 (1994.) 

In Eubank v. City of Richmond, 226 U.S. 137 (1912), the Supreme Court established that community committees controlling, disposing of or establishing standards governing the property rights of others did not constitute the reasonable exercise of the police powers for a legitimate public purpose. The court stated:

“…The action of the committee is determined by two thirds of the property owners. In other words, part of the property owners fronting on the block determine the extent of use that other owners shall make of their lots, and against the restriction they are impotent. This we emphasize. One set of owners determines not only the extent of use, but the kind of use which another set of owners may make of their property. In what way is the public safety, convenience, or welfare served by conferring such power? The statute and ordinance, while conferring the power on some property holders to virtually control and dispose of the property rights of others, creates no standard by which the power thus given is to be exercised; in other words, the property holders who desire and have the authority to establish the line may do so solely for their own interest, or even capriciously.”
(2) Proposal Appears to Duplicate and Undermine Already Delegated Local County Planning Authorities: 

In 1937, the State required all cities and counties to adopt General Plans. This requirement was recodified as law in 1951 under Government Code 65000, et seq. California Planning Law requires the adoption of a comprehensive plan for the physical development of land within the county. It delegates that authority to local counties and cities: 
"Each planning agency shall prepare and the legislative body of each county and city shall adopt a comprehensive, long-term general plan for the physical development of the county or city, and any land outside its boundaries which in the planning agency's judgement bears relation to its planning." -Government Code Section 65300 
Section 65300.7. Recognizes the need for local control over planning: 

"The Legislature finds that the diversity of the state's communities and their residents requires planning agencies and legislative bodies to implement this article in ways that accommodate local conditions and circumstances, while meeting its minimum requirements."

There are 7 required general plan elements: Land Use; Conservation; Circulation; Open Space; Housing; Noise; and Safety. In addition to the seven required elements, a city or county may adopt additional optional elements that, in the judgment of the legislative body, relate to the physical development of the county or city. Examples might be: Recreation or Historic.

The Conservation Element addresses the conservation, development, and use of natural resources including water, forests, soils, rivers and minerals. Siskiyou County has such an element in place.

Government Code 65302 states: 

(d) A conservation element for the conservation, development, and utilization of natural resources including water and its hydraulic force, forests, soils, rivers and other waters, harbors, fisheries, wildlife, minerals, and other natural resources.  The conservation element shall consider the effect of development within the jurisdiction, as described in the land use element, on natural resources located on public lands, including military installations. 
That portion of the conservation element including waters shall be developed in coordination with any countywide water agency and with all district and city agencies that have developed, served, controlled or conserved water for any purpose for the county or city for which the plan is prepared.  Coordination shall include the discussion and evaluation of any water supply and demand information described in Section 65352.5, if that information has been submitted by the water agency to the city or county.  The conservation element may also cover the following:

   (1) The reclamation of land and waters.

   (2) Prevention and control of the pollution of streams and other waters.

   (3) Regulation of the use of land in stream channels and other areas required for the accomplishment of the conservation plan.

   (4) Prevention, control, and correction of the erosion of soils, beaches, and shores.

   (5) Protection of watersheds.

   (6) The location, quantity and quality of the rock, sand and gravel resources.

   (7) Flood control.

   The conservation element shall be prepared and adopted no later than December 31, 1973.
The role of a general plan is to serve as the primary expression by the community of how the physical features and natural resources are to be maintained, utilized and enhanced, and how growth and development are expected to occur. The State Guidelines suggest that " preparing, adopting, implementing and maintaining a general plan serves to:
· Identify the community's land use, circulation, environmental, economic and social goals and policies as they relate to land use and development.
· Provide a basis for local government decision-making, including a nexus to support development exactions (as required by Nollan v. California Coastal Commission, 1987).
· Provide citizens with opportunities to participate in the planning and decision making process of local government.
· Inform citizens, developers, decision makers, and other cities and counties of the ground rules that will guide development within the community.” 
(3) Proposal Fails to Consider that: (a) Discretion in decisions regarding the management of privately owned land and resources are essential to the integrity and value of private property; (b) “Watershed Planning” should not include group plans for the use or management of private lands and resources; (c) Voluntary participation and inclusion of private resources and their management should be entirely at the option of the owner; and (d) Incentives, such as technical and design advice, grant funding, permitting assistance, safe harbor may be offered to encourage voluntary participation by private owners.
